BULLETIN #2

'
Fountain Water Department ":\‘ '."-‘
2014 Keeton Reservoir Reconstruction Project ‘W 4
Gity of
November 6, 2014 h“mam

Part of the funding for the 2014 Keeton Reservoir Reconstruction Project is coming from FEMA
and the State of Colorado. These sources of funding require some language to be inserted into
the Construction Contract. The Draft Construction Contract will be amended by the insertion of
the following Clauses

Compliance with Executive Order 11,246 (44 C.F.R. § 13.36(i)(3))

The regulation at 41 C.F.R. § 60-1.4(b) requires the insertion of the following contract clause:

“During the performance of this contract, the contractor agrees as follows:

1) The contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The
contractor will take affirmative action to ensure that applicants are employed, and
that employees are treated during employment without regard to their race, color,
religion, sex, or national origin. Such action shall include, but not be limited to
the following: Employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship.  The
contractor agrees to post in conspicuous places, available to employees and
applicants for employment, notices to be provided setting forth the provisions of
this nondiscrimination clause.

(2)  The contractor will, in all solicitations or advertisements for employees
placed by or on behalf of the contractor, state that all qualified applicants will
receive considerations for employment without regard to race, color, religion, sex,
or national origin.

3) The contractor will send to each labor union or representative of workers
with which he has a collective bargaining agreement or other contract or
understanding, a notice to be provided advising the said labor union or workers'
representatives of the contractor's commitments under this section, and shall post
copies of the notice in conspicuous places available to employees and applicants
for employment.
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4) The contractor will comply with all provisions of Executive Order 11246
of September 24, 1965, and of the rules, regulations, and relevant orders of the
Secretary of Labor.

(5) The contractor will furnish all information and reports required by
Executive Order 11246 of September 24, 1965, and by rules, regulations, and
orders of the Secretary of Labor, or pursuant thereto, and will permit access to his
books, records, and accounts by the administering agency and the Secretary of
Labor for purposes of investigation to ascertain compliance with such rules,
regulations, and orders.

(6) In the event of the contractor's noncompliance with the nondiscrimination
clauses of this contract or with any of the said rules, regulations, or orders, this
contract may be canceled, terminated, or suspended in whole or in part and the
contractor may be declared ineligible for further Government contracts or
federally assisted construction contracts in accordance with procedures authorized
in Executive Order 11246 of September 24, 1965, and such other sanctions may
be imposed and remedies invoked as provided in Executive Order 11246 of
September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or
as otherwise provided by law.

(7)  The contractor will include the portion of the sentence immediately
preceding paragraph (1) and the provisions of paragraphs (1) through (7) in every
subcontract or purchase order unless exempted by rules, regulations, or orders of
the Secretary of Labor issued pursuant to section 204 of Executive Order 11246
of September 24, 1965, so that such provisions will be binding upon each
subcontractor or vendor. The contractor will take such action with respect to any
subcontract or purchase order as the administering agency may direct as a means
of enforcing such provisions, including sanctions for noncompliance: Provided,
however, That in the event a contractor becomes involved in, or is threatened
with, litigation with a subcontractor or vendor as a result of such direction by the
administering agency the contractor may request the United States to enter into
such litigation to protect the interests of the United States.”

Compliance with Copeland Anti-Kickback Act (44 C.F.R. 8§ 13.36(i)(4))

(1) Contractor. The contractor shall comply with 18 U.S.C. § 874, 40 U.S.C.
§ 3145, and the requirements of 29 C.F.R. pt. 3 as may be applicable, which are
incorporated by reference into this contract.
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2 Subcontracts.  The contractor or subcontractor shall insert in any
subcontracts the clause above and such other clauses as the FEMA may by
appropriate instructions require, and also a clause requiring the subcontractors to
include these clauses in any lower tier subcontracts. The prime contractor shall be
responsible for the compliance by any subcontractor or lower tier subcontractor
with all of these contract clauses.

3) Breach. A breach of the contract clauses above may be grounds for
termination of the contract, and for debarment as a contractor and subcontractor
as provided in 29 C.F.R. § 5.12.”

Compliance with the Contract Work Hours and Safety Standards Act (44 C.F.R. §
13.36(i)(6))

“Compliance with the Contract Work Hours and Safety Standards Act

1) Overtime requirements. No contractor or subcontractor contracting for any
part of the contract work which may require or involve the employment of
laborers or mechanics shall require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to work in excess of forty
hours in such workweek unless such laborer or mechanic receives compensation
at a rate not less than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek.

(2)  Violation; liability for unpaid wages; liquidated damages. In the event of
any violation of the clause set forth in paragraph (1) of this section the contractor
and any subcontractor responsible therefor shall be liable for the unpaid wages. In
addition, such contractor and subcontractor shall be liable to the United States (in
the case of work done under contract for the District of Columbia or a territory, to
such District or to such territory), for liquidated damages. Such liquidated
damages shall be computed with respect to each individual laborer or mechanic,
including watchmen and guards, employed in violation of the clause set forth in
paragraph (1) of this section, in the sum of $10 for each calendar day on which
such individual was required or permitted to work in excess of the standard
workweek of forty hours without payment of the overtime wages required by the
clause set forth in paragraph (1) of this section.

3) Withholding for unpaid wages and liquidated damages. The (write in the
name of the Federal agency or the loan or grant recipient) shall upon its own
action or upon written request of an authorized representative of the Department
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of Labor withhold or cause to be withheld, from any moneys payable on account
of work performed by the contractor or subcontractor under any such contract or
any other Federal contract with the same prime contractor, or any other federally-
assisted contract subject to the Contract Work Hours and Safety Standards Act,
which is held by the same prime contractor, such sums as may be determined to
be necessary to satisfy any liabilities of such contractor or subcontractor for
unpaid wages and liquidated damages as provided in the clause set forth in
paragraph (2) of this section.

4) Subcontracts.  The contractor or subcontractor shall insert in any
subcontracts the clauses set forth in paragraph (1) through (4) of this section and
also a clause requiring the subcontractors to include these clauses in any lower
tier subcontracts. The prime contractor shall be responsible for compliance by
any subcontractor or lower tier subcontractor with the clauses set forth in
paragraphs (1) through (4) of this section.”

Notice of Awarding Agency Requirements and Requlations Pertaining to Reporting (44
C.F.R. 8 13.36(i}(7))

“Notice of Federal Emergency Management Agency (FEMA) Reporting Requirements and
Regulations

1) General. The (name of state agency or the local or Indian tribal
government entity) is using Public Assistance grant funding awarded by FEMA to
the (insert name of grantee) to pay, in whole or in part, for the costs incurred
under this contract. As a condition of Public Assistance funding under (major
disaster or emergency) declaration FEMA-XXXX-XX, FEMA requires the (insert
name of grantee) to provide various financial and performance reporting.

a. It is important that the contractor is aware of these reporting requirements,
as the (name of state agency or the local or Indian tribal government entity) may
require the contractor to provide certain information, documentation, and other
reporting in order to satisfy reporting requirements to (insert name of grantee)
which, in turn, will enable (insert name of grantee) to satisfy reporting
requirements to FEMA.

b. Failure of (insert name of grantee) to satisfy reporting requirements to
FEMA is a material breach of the FEMA-State Agreement, and could result in
loss of federal financial assistance awarded to fund this contract.
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(2 Applicable Regulations and Policy. The applicable regulations, FEMA
policy, and other sources setting forth these reporting requirements are as follows:

a. 44 C.F.R. 8§ 13.40 (Monitoring and Reporting Program Performance)
b. 44 C.F.R. § 13.41 (Financial Reporting)

C. 44 C.F.R §13.50(b) (Reports)

d. 44 C.F.R. § 206.204(f) (Progress Reports)

e. FEMA Standard Operating Procedure No. 9570.14, Public Assistance
Program Management and Grant Closeout Standard Operating Procedure (Dec.
2013)

f. FEMA-State (or Tribal) Agreement

3) Financial Reporting. The (insert name of grantee) is required to submit to
the following financial reports to FEMA:

a. Initial Report. An initial Federal Financial Report (SF 425) no later than
30 days after FEMA has approved the first Public Assistance project under
FEMA-XXXX-XX.

b. Quarterly Reports. Following submission of the initial report, quarterly
Federal Financial Reports until submission of the final report described in the
following subparagraph. Reports are due on January 30, April 30, July 30, and
October 30.

C. Final Report. A final Federal Financial Report within 90 days of the end
of the period of performance for the Public Assistance grant.

4) Performance Reporting. The (insert name of grantee) is required to submit
to the following financial reports to FEMA:

a. Initial Report. An initial performance report no later than 30 days after
FEMA has approved the first Public Assistance project under FEMA-XXXX-XX.

b. Quarterly Reports. Following submission of the initial report, quarterly
performance reports until submission of the final report described in the following
subparagraph. Reports are due on January 30, April 30, July 30, and October 30.

C. Final Report. A final performance report within 90 days of the end of the
period of performance for the Public Assistance grant.
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Access to Records (44 C.F.R. § 13.36(i)(10))

“Access to Records. The following access to records requirements apply to this contract:

1) The contractor agrees to provide (insert name of state agency or local or
Indian tribal government), (insert name of grantee), the FEMA Administrator, the
Comptroller General of the United States, or any of their authorized
representatives access to any books, documents, papers, and records of the
Contractor which are directly pertinent to this contract for the purposes of making
audits, examinations, excerpts, and transcriptions.

2 The Contractor agrees to permit any of the foregoing parties to reproduce
by any means whatsoever or to copy excerpts and transcriptions as reasonably
needed.

3) The contractor agrees to provide the FEMA Administrator or his
authorized representatives access to construction or other work sites pertaining to
the work being completed under the contract.

Retention of Records (44 C.F.R. § 13.36(i)(11))

“Retention of Records. The contractor agrees to maintain all books, records,
accounts and reports required under this contract for a period of not less than three
years after the date of termination or expiration of this contract, except in the
event of litigation or settlement of claims arising from the performance of this
contract, in which case contractor agrees to maintain same until the (name of the
state agency or local or Indian tribal government), (name of grantee), the FEMA
Administrator, the Comptroller General of the United States, or any of their duly
authorized representatives, have disposed of all such litigation, appeals, claims or
exceptions related to the litigation or settlement of claims.”

Compliance with the Clean Air Act and Clean Water Act (44 C.F.R. § 13.36(i)(12))

“Clean Air Act”

Q) The contractor agrees to comply with all applicable standards, orders or
regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. § 7401 et
seq.
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(2)  The contractor agrees to report each violation to the (name of the state
agency or local or Indian tribal government) and understands and agrees that the
(name of the state agency or local or Indian tribal government) will, in turn, report
each violation as required to assure notification to the (name of grantee), Federal
Emergency Management Agency, and the appropriate Environmental Protection
Agency Regional Office.

3) The contractor agrees to include these requirements in each subcontract
exceeding $100,000 financed in whole or in part with federal assistance provided
by FEMA.

Federal Water Pollution Control Act

1) The contractor agrees to comply with all applicable standards, orders or
regulations issued pursuant to the Federal Water Pollution Control Act, as
amended, 33 U.S.C. 1251 et seq.

(2)  The contractor agrees to report each violation to the (name of the state
agency or local or Indian tribal government) and understands and agrees that the
(name of the state agency or local or Indian tribal government) will, in turn, report
each violation as required to assure notification to the (name of grantee), Federal
Emergency Management Agency, and the appropriate Environmental Protection
Agency Regional Office

3) The contractor agrees to include these requirements in each subcontract
exceeding $100,000 financed in whole or in part with federal assistance provided
by FEMA.

Enerqgy Efficiency (44 C.F.R. § 13.36(i)(13))

“Energy Conservation. The contractor agrees to comply with mandatory
standards and policies relating to energy efficiency which are contained in the
state energy conservation plan issued in compliance with the Energy Policy and
Conservation Act.”
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